CARNATION INDUSTRIES LIMITED
9/C KUMAR PARA ROAD 2ND FLOOR,
LILUAH HOWRAH- 711204

CIN: L27209WB1983PLC035920

Date: September 12, 2024

To,

BSE Limited The Calcutta Stock Exchange Ltd,
Listing Department 7, Lyons Range

Floor 25, New Trading Ring, Kolkata - 700 001

Rotunda Building, Scrip Code: 13067

P. J. Towers,
Dalal Street, Mumbai-40001
Scrip Code: 530609

Sub: Disclosure pursuant to Regulation 30 read with Clause 16 of Para A of Part A of Schedule
IIT and other applicable Regulations of SEBI (Listing Obligations and Disclosure
Requirements) Regulations, 2015 — Termination of Services of Chief Financial Officer in
accordance with the order of Hon’ble NCLT, Kolkata, dated June 5, 2024

Dear Sir,

This disclosure is in reference to the above captioned subject, pursuant to Regulation 30 of the SEBI
(Listing Obligations and Disclosure Requirements) Regulations, 2015 (“SEBI Regulations™) read
with Clause 16 of Para A of Part A of Schedule III of the SEBI Regulations. We wish to disclose and
inform your good office that the Hon’ble National Company Law Tribunal, Kolkata vide its order
dated June 05, 2024 (“NCLT Order”), had approved the resolution plan (“Approved Resolution
Plan”) submitted by Mr. Vikas Garg (“Successful Resolution Applicant” or “RA”) for acquisition
of Carnation Industries Limited (CIN: L27209WB1983PLC035920) (“CIL” or “Company”) under
the Corporate Insolvency Resolution Process (“CIRP”) under Section 31 of the Insolvency and
Bankruptcy Code (‘IBC’). A Certified Copy of the NCLT Order is attached as Annexure-A.

It 1s to be noted that in accordance with the Clause III of Para 4 stated in Part II of the Approved
Resolution Plan for the Company as approved by the Hon’ble National Company Law Tribunal,
Kolkata which states that the resolution applicant reserves the right to replace the key managerial
personnel of the Company with the appropriate persons of its choice to revamp the affairs of the
Company. In view of the above, the services of the existing Chief Financial Officer of the Company
are terminated from the Company w.e.f. June 05, 2024.

Termination and vacation of the office of the Chief Financial Officer of the Company in
accordance with the order of Hon’ble NCLT, Kolkata, dated June 5, 2024

The requisite disclosure as required as per the requirements of Regulation 30 read with Clause 7(C)
of Para A of Part A of Schedule III of the Listing Regulations, read with SEBI Circular No.
CIR/CFD/CMD/4/2015 dated September 9, 2015, is provided below:



CARNATION INDUSTRIES LIMITED
9/C KUMAR PARA ROAD 2ND FLOOR,
LILUAH HOWRAH- 711204

CIN: L27209WB1983PLC035920

Reason for Change

Termination of Mr. Somnath Pradhan as Chief
Financial Officer pursuant to exercise of rights by
Successful Resolution Applicant as per Approved
Resolution Plan.

Date of cessation

Mr. Somnath Pradhan is terminated with effect from
June 5, 2024

Brief Profile

Not Applicable

Disclosure of relationships between
Directors inter se Manager and
KMPs

Not Applicable

Disclosure in terms of Regulation 30
read with As Enclosed Clause 7(C) of
Para A Part A of Schedule IIT of
SEBI Regulation

The Successful Resolution Applicant is exercising the
right as per Clause III of Para 4 stated in Part II of the
Approved Resolution Plan to replace the key
managerial personnel of the Company terminate the
services of Mr. Somnath Pradhan as the Chief Financial
Officer of the Company. Hence, the Company confirms
that there are no material reasons for the termination of

Mr.
above.

Somnath Pradhan other than those mentioned

We request you to take the above information on record.
Thanking You.

Yours sincerely,
For Carnation Industries Limited

BHAWANA
GUPTA

Bhawna Gupta
Director
DIN: 10101543

Encl: As above



Annexure A

R IN THE NATIONAL COMPANY LAW TRIBUNAL
"jﬁg;{g DIVISION BENCH, COURT NO. II
A KOLKATA

I.A. (IB] No. 969/KB/2024
And
I.A. (IB] {Plan} No. 7/KB/2024
In
Company Petition (IB} No. 12/KB/2021

IN THE MATTER OF:

LAL BEHARI SINGH
... Operational Creditors.

Versus
CARNATION INDUSTRIES LIMITED
... Corporate Debtor.
And

I.A. {IB] No. 969 /KE/2024

An Application under Section 60(5) of the Insolvency and
Bankruptcy Code, 2016 read with Rule 11 of the National
Company Law Tribunal Rules, 2016,

IN THE MATTER OF:

DHANSAGAR DEALERS PRIVATE LIMITED
... Applicant.

Versus

MR. ANUBRATA GANGOLY, RP of Carnation Industries Limited (In

CIRP)
.-» Respondent No. 1.

And

ICICI BANK
... Respondent No. 2.
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

I1.A. (IB] No. 969/KB/2024 and L.A. (IB) {Plan) No. 7/KB/2024
In

Company Petition (IB} No. 12/ KB/2021

1.A. {IB} (Plan) No. 7/KB/2024

An application under Section 30(6) and 31(1) of the Insolvency and
Bankruptcy Code, 2016 read with Regulation 39({4) of IBBI
(Insolvency Regulations Process of Corporate Persons} Regulations,
2016 for approval of the Resolution Plan.

IN THE MATTER OF:

ANUBRATA GANGOLY, Resolution Professional (RP) of Carnation
Industries Limited {Corporate Debtor)

.. Applicant/ Resolution Professional.

Date of Pronouncement: June 05, 2024.

CORAM:
SMT. BIDISHA BANERJEE, HON’BLE MEMBER (JUDICIAL}
SHRI D. ARVIND, HON'BLE MEMBER (TECHNICAL])

APPEARANCE:

For the Applicant

in I.A. {IB) No. 969/KB/2024: Ms. Manju Bhuteria, Adv.
Ms. Tanvi Luhariwala, Adv.
Ms. R. Dhanuka, Adv.
Ms. Ruchika Dalmia, Adv.

For the Resolution Professional

in I.A. (IB} No. 969/KB/2024

and

I.A. {(IB) (Plan) No. 7/KB/2024: Ms. Labanyasree Sinha, Adv.
Mr. Anubrata Gangoly, RP.

ORDER
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. I1
KOLKATA

1.A. {(IB] No. 969/KB/2024 and L. A. (IB} [Plan) No. 7/KB/2024
In

Company Petition {(IB} No. 12/KB/2021
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

1.A. (1B) No. 969/KB/2024 and I.A. (IB) {Plan} No. 7/KB/2024
In

Company Petition (IB) No. 12/KB/2021

COTCIUSION tvvreeneerreeearaenrssremnaressrresa i as s as b sy e n s r b s ra s 72
On PUFE Application(s): .cccovrrrsveaiimiiimmisicaniiseaisnnarrmmnnneneee 75
Summarization: .......... vivaees casceerierenns P PP IR PITEE 77
L At o vurenvaasssrmeesiosimaaersiassasesstiassnansitinsassrtrnasssssorinrsnynarssaiiities 78
Per: Bidisha Banerjee, Member (Judicial)
1. The Courl congregated 1through a hydride mode.
I.A. (IB) No. 969 /KB/2024
Issues:
2. The issue has cropped up for consideration whether, cfter approval

of the resolution plan and issuance of the Letter of Intent {Lolj, an
unsuccessful resolution applicant can question the conduct of f(he

Committee of Creditors and challenge the plan of the successful resolution

applicant,

Fact in a nutshell:

3. In the inslant application preferred under Section 60{5) ol the
Insolvency and Bankruptcy Code, 2016 (for brevity “l1&B Codce™), the
Applicant, Dhansagar Dealers Private Limited, is an unsuccessfiul
resolution applicant, challenging the resolution plan of the successul
resolution applicant as the same has been illegaily and arbitrarily voted
upon and approved by the Committce of Creditor {CoC}. Thus, the
applicant has prayed to consider its enhanced/ revised plan and direct
the respondents to opt for a challenge mechanism procedure to enable

the applicant and the other resolution applicants to improve their plans.
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

1.A. {I1B} No. 969/KB/2024 and 1L.A. {IB) {Plan) No. 7/KB/2024
In

Company Petition [IB] No. 12/KB/2021

Applicant’s Contentions:

4, The Learned Counsel Ms. Manju Bhuteria appearing on behalf ol
the Applicant would submit that the applicant has submitted its
Expression of Interest (Eol) along with other relevant documents on
10.01.2024 which were duly accepted by the RP on 22.01.2024. The final
list of the PRAs was issued on 07.02.2024, The applicant on 15.04.2024

duly submitted its Resolution Plan.

5. She further submits that at the 12t CoC meeting on 18.04.2024,
in the presence of the authorized representatives ol the applicant, the
resolution plan was opened and placed before the CoC. The member ol
the CoC asked whether the applicant could make a one-time payment to
the credilors. In response to the query, the aulhorized representative
inlormed them that il the same is permissible in law, then the applicant
would be agreeable to make such payment. Therealter, the authorized
representative was requested to leave the meeting and sit outside. After
waiting a long, the authorized representartive was neither called into the
meeting lor further discussions nor asked [or any query or clarilication

by the respondents.

6. The applicant contends that as no communication was received by
the applicant, on 22.04.2024, the applicant issued an email to the
Resolulion Professional (RP) requesting the RP to allow the applicant o
revise its plan. In reply, the RP on 23.04.2024, through cinail asked the
specilic provisions ol law under the Code und relevant regulations to

enable the applicant to look inte the applicant’s request.

sy
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IN THE NATIONAL COMPANY LAW TRIBUNAL

TS DIVISION BENCH, COURT NO. II
) KOLKATA
ERESRRAED L.A. (IB] No. 969/KB/2024 and [.A. (IB) {Plan] No. 7/KB/2024

In
Company Petition (IB) No, 12/KB/2021

7. It is further contended that on 24.04.2024, the applicant issued an
email stating the object of the 1&B Codc is the maximization ol the value
of the assets which allows the resolution applicant to revise the plan for
the stakeholders’ interest. In reply, the RP stated that "Hoicever, do et
me know, if there is anyy specific mention in IBC or its Requin tions, cllorving
an applicant to revise its plan after the COC has voted and approved
plan, the voting results circulated and LOI issued to the successful

applicant.”

8. The Applicant claims that prior to the email dated 25.04.2024, the
Applicant did not have any knowledge of the approval of the plan and
thus, the Applicant issued an email on 25.04.2024, raising concerns
regarding the transparency and how the plan was approved and voted
upon sans allowing the applicant to revise its plan. On 26.04.2024, the
RP replicd 10 the applicant that no provision in the Code which would

allow post-facto modification of the plan.

9. Further, the Applicant on 27.04.2024, issued an email asking for
the evolurion matrix with the respective scares of the resolution
applicants, voting result done by the CoC, and a copy ol the plan as
approved by Lhe CoC which was denied by the RP to provide by calling

the contentions of the applicant as baseless and false on 29.04.2024.

10. It is asserted that the applicant is agrecable to enhance its ofler

from Rs. 1,54,74,522/- to Rs. 1,90,00,000/-.

m\
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

1.A. {IB] No. 969/KB/2024 and LA. {IB) {Plan) No. 7/KB/2024
In

Company Petition (IB) No. 12/KB/2021

Reply by the Respondent (RP):

11. Per contra, Learned Counsel Ms. Labanyasrec Sinha appearing lor
the Resolution Professional submits that the RP received two resolution
plans within the stipulated timelines, one from the successful resolution
applicant and another [rom the applicant herein, Both the plans were
duly deliberated upon and discussed a long and simultancously put for
voling at the 12 CoC meeting on 18.04.2024, The CoC hus approved the
plan submirted by the SRA by 100% voting on 20.04.2024. Under the
1&B Code and CIRP Regulations, there is no requirement lor the RP to

inform the unsuccessful resolution applicant of the outcome of the voling.

12. Further, it is submitted that the applicant herein requested to
revise its plan. However, the proposal for revision of its plan had never
been disclosed. Further, there are no provisions under the 1&B Code,
Regulations as well as the RFRP allowing such post-facto modification of
a plan when the plan submitted by a rescolution applicant has been

approved unanimously.

13.  Ifuirther, the Respondent submits thar the instant applicalion has
been preferred  after the hearing ol the resolution plan by this
Adjudicating Authority when the conlidential aspects of the plan such as
plan value, payouts to the creditors, and acguisition structure were
submitted before this Bench. If the CoC’s decision truly aggrieved the
applicant, the insiant application may be preferred even after recciving

the EMD and Band Guaraniee from the RP.

14.  Further, it is asserted that approval and rejection of any plan

comes within the ambit of “commercial wisdom”, thus, interference with
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IN THE NATIONAL COMPANY LAW TRIBUNAL

nm@%ﬁq DIVISION BENCH, COURT NO. II
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A

”ia{zl:‘k‘ RIS 1.A. (1B} No. 969/KB/2024 and I.A. {IB) (Plan) No. 7/KB/2024

In
Company Petition (IB) No. 12/KB/2021

thal is not allowable in law. No mcchanism under the [&B Code gives an
unsuccessful resolution applicant to challenge the score as per the
evaluation matrix. A resolution plan can only be challenged on the
ground enshrined under Section 31(3){i) of the Code and no other ground.
Further, once thc CoC approves a plan, it is a binding contract inter-se
the CoC, the corporate debtor and all creditors. Even if there is a better
plan in terms of value, after the approval of a resolution plan

unanimously, it will not be open lor the CoC to consider.

15. We have heard the Learned Counscls for both parties and duly

consicdercd thelir submissions.

Analysis and Findings:

16. It is evident from the minutes of the 128 CoC meeting convened
on 18.04.2024, thal the resolution plans of the applicant and SRA were
placed and discussed and the authorized representatives were called in
at appropriate times for clarifications and explanations. Both the plans
were put in for e-voting, It is further evident from the e-voting result on
20.04.2024, that the plan submitted by the SRA has been approved by
the CoC by 100% voting share.

17. As per section 30(6) of the [&B Code, the Resolution Professionai
shall submit the resolution plan as approved by the CeC fo the
Adjudicating Authority. Thus, any modilications or revisions of any plan
after the approval of the plan by the CoC, cven if underiaken as per
directions of the CoC, shall not be entertained unless the Col grants the

subsequent approval.
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. 1i
KOLKATA

I.A. (IB] No. 969/KB/2024 and L.A, {IB) {Plan) No. 7/KB/2024
In

Company Petition {IB] No. 12/KB/2021

18. Further, in the context of challenging the approval ol the resolution
plan, we would refer to the judgment rendered by the Hon'ble NCLAT in
PNC Infratech Ltd. Vs. Deepak Maini reported in 2022 SCC OnlLine
NCLAT 4120: (2022) ibclaw.in 612 NCLAT, wherein it was held that:

“39 Further, there is no such mechanism under the
Code that gives the right to the Unsuccessful
Resolution Applicant to challenge the score
granted as per the evaluation matrix prepared by
the CoC and the Resolution Professional as per
the provisions of CIRP Requlations.
XXX XXX KUK

It s uwnequivocal, in preferring the Appeal by the
agyricved person under the above proviston  nore
particularly sub-scetion (3)i} of Scction 31 thereof
which  specifically  provides that  the approved
Resolution Plan can be questioned / challenged on the
ground that the plan s in contravention of the
provisions. This Tribunal in clear terms observes and
holcls that there is no contravention in approving the
Resolution Plan either by the CoC or by the
Adjudicating Authority. The plan approved is n
accordance with law and there is no material
irreqularity and cannot o into the technical Issues with
regard to evaluation and score matrix which is in the
exclusive domain of the CoC.”

{Emphasis Added)

19. Further in Interups Inc v. Kuldeep Kumar Bassi, in Company
Appeal {AT) (Insolvency} No. 1079 of 2020, thc Hon'ble NCLAT

obscrved that;

“RpP issued Form G initially on 01.10.2018, revised on
t4th December 2018, Eol was received from 12
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

I.A. (IB] No. 969/KB/2024 and L A. (IB] {Plan) No. 7/KB/2024

Company Petition {IB) No. 12/KB/2021

Resolution Applicants, out of which 11 were found
eligible. Last date for receipt of Resolution plan was
O8th March 2019. Only one resolution plan twas
received  from  successful  Resolution  Applicand,
whereas Appellant has asked for EOI on 12th Junc
2020 when application seeking approval of Resolidfion
Plan was aiready fited by RPon 10th July, 2019 under
section 31 of Code after ‘Commitice of Creditors’ (CoCj
Approval on 28th June 2019 with 79.3% voting share.
All this reflect that Appellant wanted to enter fray
nearly one year after CoC approval of Resolution Plan;
it neither qualifies as Resolution Applicant nor as
prospective Resolution Applicant or successful or
unsuccessful Resolution Applicant and hence
cannot be termed as agqrieved party. Appellant
may be termed as an outsider standing on the
sidelines. Corporate Insolvency Resolution Process (s
time bound, value maximization has also to he in
Umebound manner. All this lead ns lo sum up that
Appellant is neither an aggricved party in the process
of CIRP nor he has a locus standi to file the appecad.
Henece, Appeal is held to be nol maintainable and
Appellant has no locus fo maintain it. The Appeal is
accordingly dismissed.”

(Emphasis Added)

Further, the Hon'ble NCLAT in Steel Strips Wheels Ltd. v. Shri
Avil Menezes, Resolution Professional of AMW Autocomponent Ltd.

& Ors. reported at 2022 SCC OnLine NCLAT 150: (2022) ibclaw.in 297

NCLAT held that:

“24. Learned Counsel for the Respondent No.3 has also
emphasised that the commercial wisdom of the CoC
cannot be questioned by the Appellant. The present is
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IN THE NATIONAL COMPANY LAW TRIBUNAL

anfbgpum DIVISION BENCH, COURT NO. II
T KOLKATA
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L
U I.A. (IB] No. 969/KB/2024 and L.A. (IB) (Plan} No. 7/KB/2024

In
Company Petition (IB) No. 12/KB/2021

not a case where issue of commercial wisdom of the
CoC regarding approval or disapproval of the plart is
under consideration. In_exercise of Case conunercial
wisdom. CoC has already approved_the plan of the
Appellant inits meeting dated 26.08.2021 on the basls
of voting share of 98.55%."

«05 Learned Counsel for the Respondent No.3 has
emphasized that the plan twhich is being submitied Dy
Respondent No.3 is of much_higher value and is
favourable to the Corporate Debtor. After
approval of the Resolution Plan by the CoC by
requisite vote and after expiry of CIRP, it is not
open for the CoC to contend that it is ready to
consider the plan of Respondent No.3 which
according to it may be better plan.”

{(Emphasis Added)

21. In the present case in hand, we find that the Committee of
Credilors ol the Corporale Debtor within its ambit ol “Commercial
Wisdom” hus taken the decision and the Adjudicating Authority has very
limited scope to interfere in their decision which is unanimously taken.
l'o fortify the view, we would reler to the judgment of the Hon’ble Apex
Court in Kalpraj Dharamshi v. Kotak Investment Advisors Ltd.
reported in {2021) 10 SCC 401: MANU/SC/0174/2021 wherein, 1t was

observed that the legislative scheme, as interpreted by various dectsions

of this Court, is unambiguous. The commercial wisdom of CoC is not to be

interfered with, excepting the limited scope as provided Under Sections 30

and 31 of the [&8B Code.

22. Thus, from the foregoing enumeralions, we can conclude that an

unsuccessful resolution applicant has no vested right to challenge the
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. I1
KOLKATA

I.A. (IB) No. 969/KB/2024 and LA. (IB] (Plan] No. 7/KB/2024
In

Company Petition (IB] No. 12/KB/2021

approval of a resolution plan. In the instant casc, we have noled that the
plan value of the Unsuccessful Resolution Applicant is less than the plan
value as proposed by the Successful Resolution Applicant and the
resolution plan submitted by the SRA has unanimously been approved
by the CoC with the majority voting share. Thus, the approval of the plan
falls within the arena of “commercial wisdom” which cannot be
questioned unless there is a violation of law as enshrined under Sections
30(2) and 31 of the 1&B Code. We find that there are no irregulates in

approval of the resolution plan by the CoC. Once a resolution applicant

fails (o succeed in (he bid, it neither has a locus to question the action of

the stakeholders qua members sitting in and controlling the CoC, nor the
right to enhance or revise the monctary value of its Resolution Plan to
compete with the plan of the Successful Resolution Applicant. Thus, the
Applicant herein being an Unsuccessful Resolution Applicant cannot be

allowed to cry foul.
23. In terms of the view above, we dismiss the Application.
24. No cost.

25. Certified copies of this order, if applied for with the Regislry of Lhis
Adjudicating Authority, be supplicd to the parties upon compliance with

all requisite formalities.

1.A. (IB} (Plan} No. 7/KB/2024

26. Now wc would procecd to consider the Resolution Plan application
preferred by Mr. Anubrata Gangoly, the Resolution Professional {RP)

through this [LLA. under Section 30(6) and 31{1] ol the Insolvency and
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IN THE NATIONAL COMPANY LAW TRIBUNAL

Tl DIVISION BENCH, COURT NO. II

t;;}:‘i?f{ KOLKATA

U

TR I.A. {(IB) No, 969/KB/2024 and L.A. {1B) {Plan) No. 7/KB/2024

In
Company Petition (IB} No. 12/KB/2021

Bankruptcy Code, 2016, (I&13 Code) reacd with Regulation 39(4) ol 1133l
(Insolvency Regulations Process of Corporate Persons) Regulatons, 2016,
{CIRP Regulations) seeking lor the final approval and sanction of the

resolution plan as approved by the CoC on 18.04.2024.

Prologue

27. Learned Counsel Ms. Labanyasree Sinha appearing on behalf of
the RP would submit that the CoC at its 12t meeting convened on
18.04.2024, approved the Resolution Plan submitted by Mr. Vikas Garg
Ly 100% voling shares. A copy ol the Minutes of the 12th CoC meeling is

annexed al pages 21-22 o the Application.

28. That, subsequently the Resolution Plan submitted on 13.04.2024
by Mr. Vikas Garg is declared as a successful resolution plan and Mr.
Vikas Garg as lhe “Success/ul Resolution Applicant” (SRA). The
Resolution Professional issued a Letter of Intent (Lol) Lo Mr. Vikas Gazrg,
SRA on 25.04.2024 which is annexed at pages 23-26 to the Application,
Upon receiving the Lol, the SRA has deposited an amount equivalent to
the sum named in the Lol as the Performance Bank Guarantee to the
Applicant, which would be evident from the extract ol the relevant Bank
Account statement of the Corporate Debtor operated by the Applicant,

annexed at pages 130-131 to the Application.

The Particulars of the Corporate Debtor

29, Carnation Industries Limited is a Privale Limiled Company
incorporated on 23rd February 1983 bearing CIN:
L27209WB1983PLCO35920, registered office situated at 9/C Kumar Para

Road 2nd Fleor, Liluah, Howrah-711204, West Bengal, India. Carnation
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"‘"“M‘ LA. {IB] No. 969/KB/2024 and L.A. {IB) (Plan) No. 7/KB/2024

In
Company Petition {IB) No. 12/KB/2021

Industries Limiled was promoted by Shri Ravindra Prakash Sehgal, Shri
Gautam Sengupta, Shri Sanatan Kundu and Shri Madan Mohan Kundu

to carry on the business of ferrous and non-ferrous metals.

Initiation of Corporate Insolvency Resolution Process {CIRP)

30. The Operational Creditor. Lal Bchari Singh filed an application
under Scetion 9 of the 1&B Code, 2016 which was admitted on September
12, 2023, and the Applicant was appointed as the Interim Resolulion
Professional (IRP). Later, on November 18. 2023, the Applicant was

appointed as Resolution professional of the Corporate Debtor.

Public Announcement

31. The Applicant, as per Regulation 6(1) of the CIRP Regulations,
2016, the public announcement., in Form A was published by the
Applicant in newspapers at Kolkata namely (i) Morning India in English
and (ii) Duranto Baria in Bengali on Seplember 15, 2023, for inviting
claims [rom the creditors in specified forms prescribed by Insolvency and
Bankruptey Board of India {hercinafter referred to as “I3BIY). The last

date for submission of claim was September 26, 2023.

Constitution of CoC

32. No claims were received from any Financial Creditors, although the
books of accounts of the Corporate Debtor showed that ICICI Bank was
a Financial Creditor of the Corporate Debtor, having acdvanced financial
assistance ro the tune of Rs. 174.79 lakhs. Only one Operational Creditor
viz., Oswal Minerals Limited, filed its claim, which was admitted upon

due verification.
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33. Accordingly, the Committee of Creditors (CoC) was duly formed on

Ovtober 5, 2023, with the sole Operational Creditor.

34. However, the said sole CoC member refused to participate in the
CIRP of the Corporate Debtor. On or about November 13, 2023, ICIC]
Bank Limited, being a Financial Creditor of the Corporate Debtor
submitted its claim, after written follow up by the IRP, and was inducted
into the CoC by the Applicant after due verification. Accerdingly, the CoC
stood reconstituted with ICIC] Bank Limited being 100% voting share
thereof. A Report on the reconstitution of the CoC was duly filed by the
Applicant along with the 2nd Progress Report Dbeing LA. No.
1980/KB /2023 which was taken on record by this Learned Tribunal by
its order dated April 16, 2024,

35. The tolal number of meetings of the CoC held 1s 12,

Appointment of Registered Valuers

36. The Applicant appointed registered valuers in accordance with
Regulation 27 of the CIRP Regulations, 2010 te determine the lair value
and liquidation value ol the Corporate Debtlor in accordance with
Regulation 35 thereof. Such valuation exercise was completed on
December 15, 2023. The average Fair value and the Liquidation value of
the Company obtained from Lhe appointed Registered Valuers arc as
[ollows:

a) Fair Value: Rs. 129,04,109/-.

b} Ligquidation value: Rs. 96,46,907/-.

Page 15 of 79
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Collation of Claims

37. The Learned Counsel for the RP has submitted the list of creditors
along with the amount claimed and admitted/verified, reproduced

herveunder:

Sr. Category of Amount Amount
No. Stakeholders Claimed (Rs.) Admitted (Rs.}
1. Secured Financial , 1,76,04,204/- | 1,76,04,204/-
Creditors (ICICI Bank) ,
5 " " Unsecurcd Financial | 2 ]8_6’21’3/—_ 21.,86,21 5/- j
Creditors
"3, 7 [Operational Creditors | 32,66.275/- ':'é8.98,£164/-
Total (1+2+3) | 2,30,56,694/- |l 2,26,88,883/-

Corporate Insolvency Resolution Process and Compliance

38. The Application issued the Information Memorandum in terms of
Regulation 36 of the CIRP Regulations, 2016 to the CoC on December 20,
2023, while the Form “G” inviting Expression of Interest (Eol) was
publishced on December 27, 2023, in terms ol Regulation 36A thercol.
Three expressions of interest were received till the last date, i.e., January

11, 2024,

39. Thereafter, the Applicant issued a Requcst for Resolution Plan
(RFRP) to the eligible applicants on March 6, 2024, in terms ol Regulation
36B of the said Regulations. The last date for submitting the Resolution
Plan was 4" April 2024, which was extended 1ill April 15, 2024, by the
CoC at its meeting held on April 9, 2024,
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Evolution and Voting

40. The Applicant Received two resolution plans-one [rom Mr. Vikas
Garg and the other from Dhansagar Dealers Private Limited. These two
plans being compliant with the requirements of the IBC, 2016 and
accompanying Regulations, the applicant duly placed the same for

evaluation and voting before the Coc at a meeting held on April 18, 2024.
A copy of the notice calling the meeting of the CoC on April 18, 2024, is

annexed ar Pages 17-20 to the application.

41. Inaccordance with the invitation given to Lhie Resolution Applicants
by the Applicant, both the said Mr. Vikas Garg and the said Dhansagar
Dealers Private Limited attended the Mecting and deliberated their
respecvtive Plans with CoC. Therealter, both resolution plans were put 1o
vole simultaneously. A copy ol the Minutes ol the meeting dated April 18,

2024, is annexed at pages 21-22 1o the Application.

42, That, the CoC has voted in favour of the resolution plan submitted
by Mr. Vikas Garg. A copy of the e-voting report as received by the

Applicant is annexed at Pages 23-24 to the Application.

43. The Applicant has issued a Letler of Intent {“Lol”) to the SRA on
April 25, 2024, annexed at Pages 25-26 to the Application. The Resolution
Plan ol the SRA as approved by the CoC is annexed at Pages 27-129 to
the Application. Upon receiving the Lol, the SRA has deposited an
amountl equivalent (o the swn named in the Lol, in lice ol the
Performance Bank Guarantec to the Applicant, which is cvidenced from

an extract ol the relevant Bank Account Statement ol the Corporate
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Debtor operated by the Applicant, annexed at Pages 130-131 to lhe

Application,

44, Upon having examined the Resolution Plan ol the SRA, the

Applicant submits that:

a. The resolution plan of the SRA provides for the payment of
insolvency resolution process costs, in priority to the payment of the
other debts of the corporate debtor, in accordance with the

requirements laid down by the Insolvency & Bankruptcy Board of

India.

b. The resolution plan of the SRA provides for the payment of
debts of operational creditors in a manner which is not less than the
amount to be paid to such creditors in the event of the liquidation of

the corporate debtor under Scction 53 of the [BC, 2016.

c. The resolution plan of the SRA provides lor the management
of the affairs of the corporare debtor after approval of the resolution

plan.

d. The resolution plan of the SRA docs nol contravenc any of
the provisions of law for the time being in force and also conforms
to all requirements a specificd by the Insolvency and Bankruptey

Board of India as on date.

45. The Applicant has duly affirmed the Compliance Certificate in
“Form H” of the CIRP Regulations, 2016 which is annexed at Pages 1306-
144 to the Application,

PP
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Compliance of the Resolution Plan submitted by the SRA with

various provisions.

46. The Applicant has submitted that in terms ol Regulation 39(4) of
the Insolveney and Bankruptey Code {Insolvency Resolution Process lor
Corporate Persons) Regulations, 2016, the RP has filed a Compliance
Certificate in prescribed form i.e., Form "H”, annexed at Pages 136-144

to the Application.

47. 1t is submitted that contended that the Successlul Resolution
Applicant has met the criteria approved by the CoC having regard to the
complexity and scale of operations of the business of the Corporate

Debtor in terms of Section 25(h)(2) of the 1&B Code.

48. [Further it is submitted that the Succeessiul Resolution Applicant s
eligible to submit a resolution plan in terms of Scction 29A ol the [&B
Code and accordingly, an aflidavit has also been Iurnished by the SRA.
The Due Diligence Report concerning Section 29A of the 1&B Cocle
prepared by the RP along with the Alfidavit furnished by the SRA is

annexed at pages 113-116.

49. Further, the Learned Counsel for the Resolution Professional would
submit the details of various compliances as envisaged within the 1&B
Code and the CIRP Regulations to which a Resolution Plan has been
acdhered to. Further, it is submitted that the Resolution Applicant has

submitted its eligibility in terms of Sectionn 30{1) of the 1&B Code, 2016.
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It is [urther submitled that in terms of Section 30{2) of the [&1

Resolution Plan, submitted by Mr. Vikas Garg (SRA) provides the

compliance as under:

Section of | Requirement with respect | Clause of | Compliance
the Code /| to Resolution Plan Resolution (Yes /No)
Regulatio Plan
n No.
"25(2)h) | Whether  the  Resolution | 6ofParll  [Yes

Applicant meets the criteria

approved by the CoC having !

regard 1o lhe complexity and

.scale ol  opcrations  of

business of the CD?
Section Whether the Resolution . 13 ofPart Il | Yes o
29A * Applicant is eligible to submit
| Iresolurion plan as per final

list of Resolution Professional

or OQOrder, if any, of the

Adjudicating Authority?
Section Whether the Resolution | 13 of Part 11l | Yes
30(1} Applicant has submitted an

alfidavit stating that it is

cligible?
Scction ‘Whether the Resolulion Plan- ;4 of Part 11l | Yes
30(2)

Page 20 of 79
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 the corporate debtor?

. provisions of the law for the

{a) provides lor the payment
of insolvency  resolution .
process costs? i
|
I
|

(b} provides for the payment

. . oo
to the operational creditors?

(c) provides [or the payment
to the [inancial creditors who
did not vote in fuvour of the
resolution plan? |
(d) provicdes lor the

management ol the alfairs of

(e} provides for the

implementation and

supervision of the resolution
plan?

() contravenes any of the

rime being in force?|

| Section

3M4)

Whether the Resolution Plan
(a) 1s [leasible and wviable, Yes
according to the CoC?
(b} has been approved by the Yes

CoC with 66Y% voting share?

Section

31(1)

Whether the Resolution Plan Part 1l Yes
has provisions lor its effective

implementation plan,
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according to the CoC?

Regulation | Whether the amount due 1o | 4 of Part ] Yes

38 (1) the operational creditors

under the resolution plan has i

i been given  priority in

payment over Mnancial

! i credilors?|

_ch_l._l_lﬁ_lion " Whether lhc---l-'_(-lsolu'tif)ﬁ_-}-ﬁ_lan 14 of Parl 11l Yes
381/ "includes a statcment as to

how it has dealt with the

interests of all stakeholders? !

Regulation | (i) Whether the Resolution | 16 of PartIll | Yes
38(1B) Applicant or any of its related

parties has failed to
implement or contributed to
the failure of implementation

of any resolution plan

approved under the Code,

Gi) 1T so, whether  (he

Resolution  Applicant  has

submittecl the statement
giving dciails of such non-

implementation?]

Regulation | Whether the Resolution Plan | 1, 2 and 4 of Yes
38(2) provides: Part 11
(a)the term of the plan and its

implementation schedule?
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(b) for the management and
control of the business of the
corporate debtor during its

term? |

(cy adequate means for

! supervising its
implementation?

, 38(3) Whether the resolution plan |5, 19.3, 19.4, | Yes
demonstrates that — 10.5 and 19.6

| {a) it addresses the cause of | of Part Il
default?

| (b} it is feasible and viable?

I{c] it has provisions for ils

elfective implenentation?

(d) it has provisions lor

!approvals required and the
tumeline for the same?
! ,{e) the resolution applicant
has the cupability to
implement the resolution
plan?
39(2) Whether the RP has filed ] Yes

applications in respect of
transactions observed, found

or determined by him? '

Regulation | Provide details of | SRA hus | Yes
'l 39(4) perlormance security | deposited
/’/fiﬁ*
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reccived, as referred 1o in enifire
sub-regulalion {1 A) of  performance

security in licu
of PGB on

03.04.2024

regulation 36B.]

and

01.05.2024

Details of the Resolution Plan and/or Payment Schedule

51. The Learned Counsel for the Applicant herein has submitted that

the iotal plan outlay/ value is of Rs. 1,70,34,621/- whercin CIRP Cosls

has been proposed of Rs. 20,00,000/- amount allocated to the Secured
Financial Creditor is of Rs.1.42.00,000/-, amount proposed to (he
Operational Creditor (Employees} is of Rs. 3,18,621/- and 1o the
Operational Creditor {other than Workmen and Employees and

Government Dues) is of Rs. 5,16,000/-.

52. The Applicant submits that the summary proposal of the
Resolution Plan submitted by the SRA, which is in Clause d at pages 51-

52 to the Resolulion Plan, is attached hereunder in a tabular [orm:

Sr. | Category of | Amount Amount Amount ! Amount
No. | Stakeholders | Claimed (Rs.} | Admitted Provided Provided
(Rs.}) - under the | to
Plan (Rs.) Amount
, Claimed
| (%)
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‘2. | Secured 1,76.04,204/- 1 1,76,04,204/- | 1,42,00,000/- | 80.66

. 1. | CIRP Cost - - 20,00,000/- - :l

Financial !
Creditors
‘3. | Unsecured |21,86,215/- |21,86,215/- 'NIL 0,00

"Financial

4, Operaﬁional 32,66,275/-

|

|

‘ Creditors
‘ 38.U8,464 /-
|

|
Creditors |

53. As per Form “H” annexed to the application, the allocalion ol the
amount as provided for all the stakeholders under the Resolution Plan

submitted by the SRA in detail is as under:

Sl Category Sub- Amount Amount Amount | Amount
No. | of Category of | Claimed Admitted Provided | Provided to
Stakehold | Stakeholder under the | the
er Plan Amount
Claimed
! {%) _
(1) (2) (3) (4) (5) (6) @
1 Sccuredm,_ {u)____......._ 0 _ ] ‘ 9] - 0

Financial Creditors
. Creditlors | not having
a right to
vote under

|
sub-

section (2)
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of section

21

{by Other
than (a}

abaove:

(i} who did i 0 0 0
“not vate in"
| favour of
the
resclution
Plan
{ii) who : Rs. Rs. Rs. I 80.66
voted in’1,76,04.204 | 1,76,04.2 | 1,42.00, ;
favour nfi /- 04/- 000/ - !
the | |
resolurion |
plan
“Total[(a) +|Rs. Rs. Rs. 80.66
| (bl] 1,76,04,20 | 1,76,04,2 | 1,42,00,
4/- 04/- + 000/ -
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2 | Unsceur | fa) “Rs. Rs. 1o 'io"
e Creditors 21,86,215/- | 21,86,215 |
Financial not having /-

Creditors | a right to

vote under
sub-
section (2) |

of secrion

21
(b}  Other T S o
| than (a) '
i above: ;

' (i) who did

"not vote n

lavour of : |

| the | i
resolution i i
Plan i

|
(i) who i
voted in

|

|

favour of |
|

the |
|

i

resolution

plan
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Total[(a) +|Rs. Rs. O
(b)] 21,86,215/ 21,86,21 |
! _ /.
Operatio “(_a) Related | - L -
nal Party of
Creditors ! Corporate
Debtor
Tb] Other
than (a)
above:
{iiGovernm | NA | NA NA
cnl |
| (1)Workme ' NA NA NA
1
{iiijEmploy | Rs. | Rs. Rs.
ces 6,59,144/- 3,18,621 :3,18,621 |
I (iv)Others Rs. Rs. Rs.
' | 26,07,131/- | 25,79,843 | 5,16,000
| /- /-
“Totalf(a) + Rs. Rs. Rs.
(b)) ' 32,66,275/ | 28,98,46 | 8,34,62
: ) 1.

a/-
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4 QOther - ;- - -
debts ;
and dues | i
Grand Total Rs. Rs. 'Rs. | 59.60
2,30,56,69 |2,26,88,8 : 1,50,34,
4/- 83/- 621/-

54. |t is cvident that in Form H submitted by the Applicant, the Grant
Total in "Amount Claimed” and “Amount Admitted” is wrongly recorded
mn the Form H as Rs. 2,52,42,909/- and Rs. 2,48,75,098/-. The correct
one, we have noted in this order at Para 53. We [ind that the “Amount
Claimed” and "Amount Admitted” for the Unsecured Financial Creditors
have wrongly calculated twice. We have noted that as the wrong
calculation by the Applicant does not prejudice the total Plan Value as
well as the allocation of the Plan Value to the Stakeholders, we deem it
(it to pass the appropriate order on the face of the merits of the

application.

55. Further, the Applicant submits that summery (o be included in the

Resolution Plan submitted by the SRA, winnexed at page 48 1o the Plan os

uneler:

'sr. | DETAILS | = AMOUNT ‘
No.
1. " Amount of upfront | Rs. 1,70,34,621 (Rupees One Crore

| payment to creditors . Seventy Lakhs Thirty-Four Thousand ‘
i
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(Upflront Cash | Five Hundred and Ninety Only} in the

| Recovery) following manner:

i « CIRP Costs: Rs. 20,00,000
(Rupees Twenty Lakhs Only)
e Secured Financial Creditor- Rs.

1,42.00,000 [(Rupees One Crore

Forty-Twa Lakhs Only)
o Unsecured Financial Creditor-

Nil

+ Operational Creditor
(Employees)-Rs.3,18,621
(Rupees Threc Lakhs Eighteen
Thousand Six Hundred and
Twenty-One Only).

* Operational Creditor (other

than Workmen and Employees

and Government Ducs)- .

Rs.5,16.000 {Rupces TMive

Lakhs Sixteen Thousand Only).

Proposed Distribution __f\‘_s_.'_ln.ff)-,f%ét._(ﬂl (ijees One Crare

ol Repayment to | Scvenly Lalkhs Thirty-Four Thousand
| various credilors li.c., " Five Hundred and Ninely Only} in the
Financial Creditor, | lollowing manner:

Operational Creditors,‘

Statutory Creditors,
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Blilploycc and « CIRP Costs: RS_.“-QU,U0,00G_

Workmnen, elc. (Rupees Twenty Lakhs Only)

» Secured Financial

| Creditor_Rs. 1,42,00,000
(Rupees One Crore Forty-Two
Lakhs Only}

e Unsccured Financial Creditor-
Nil

« Operational Creditor
(Employees)- Rs.3,18,021
(Rupees Three Lakhs Eighteen
Thousand Six FHundred and
Twenty-One Only)

e  Operational Creditor (other

than Workmen and Employces

and Government Dues)-
Rs.5.16,000 (Rupees Five

Lakhs Sixleen Thousand Only)

3. Balance repayment N.A.
: obligations to creditors

{other than upfront

payment)
4. ' Proposed instruments a. Loan/Debt Instruments- Not
lor repayvment Apphicable

L. Quasi Equity, il uny-Not

Applicable
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c. Equity, if aiﬁ—- N(-)t_/\pi)_ﬁcab]_o

5. [ntcrest R_me/ Coupbﬁ a. Loan/Debi Ins(ruments-Nof
and Frequency of Applicable

| Payment | b. Quasi Equirv-Not Applicable

6. Repaymeni Schedule a. Loan/Debt instrumenis- Not
Applicable

! b. Quasi Equity- Not Applicable

7. Security Not Applicable

8. | Conversion terms for Not /-\_ii)_licable
uasi equity

mslrumenis

9. Any eQLﬁL\}_boing Nol Applicablc o

offcred to lenders/non
promoter/non !

promoter group and

terms [or the same.

10.  Amount of fresh equity | a. Purpose- Business
being infused into the b. Amount-2,00,000 (Two Lakhs)
company equity shares ol Rs.10 each

i
' i amounling to Rs. 20.00,000

| | {(Rupecs Twenly Lakhs Only)
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‘ ‘ ‘ c. Timing of Infusion-within 50
‘ business days of approval of
! Resolution Plan.

d. Terms- As per the provisions of

Companies Act, 2013.

Qur Inference

On the Conduct of CoC:

56. Upon hearing, the submission made by the Learned Counsel
appearing on behall of the Resolution Professional ol Corporate Debtor
herein and perusing the record and/or documents placed before this
Adjudicating Authority, we would find that the Resolution dated April
13, 2024, submirtted by Mr. Vikas Garg, the Successful Resolution
Applicant has been approved by the CoC of the Corporate Dcbtor by
100% voting share on 18.04.2024 and Mr. Vikas Garg, is declared as
the “Successful Resolution Applicant”. As per the CoC, the plan mcets

the requirement of being viable and feasible lor the revival ol the

Corporate Debtor. Preponderantly, all the compliances have been done
by the Resolution Applicant for making the plan effective alter approval

by this Adjudicating Authority.

57. In the course of the hearing, the Ld. Counsel for the applicant
would submit that the Resolurion Plan complies with all the provisions of
the Insolvency and Bankruptcy Code, 2016, read with relevant

Regulations of the Insolvency and Bankruptcy Board of [ndia (Insolvency

2 ity X
[
t";- -4

‘H’
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Resolution Process for Corporate Persons) Regulations, 2016 and docs

not contravene any of the provisions of law for the time being in force.

58. Upon perusal of the documents on record and/or documents, we
arc satisficd that the Resolution dated April 13, 2024, submitted by
Mr. Vikas Garg, the Successful Resolution Applicant, is in accordance
with sections 30 and 31 of the I&B Code, 2016 and also complies with

regulations 38 and 39 aof the IBBI {Insolvency Resalution Process [or

Carporate Persons) Regulations, 2016.

On_the Statutory Obligations or Seeking Approvals from the

Authorities:

59. As far as the question of granting time to comply with the statutory
obligations or seeking approvals [rom authorities is concerned. the
Resolution Applicant is directed to do so within onc year from the dale of

this order, as prescribed under section 31(4) of the 1&B Code.

On the Reliefs, Waivers and Concessions:

60. We have peruscd the reliels, waivers and concessions as sought

and as provided in the Resclution Plan. it is evident that some of the
reliefs, waivers and concessions sought by the Resolution Applicant come
within the ambit of the [&B Code and the Companies Act 2013, while
many others fall under the power and jurisdiction of different governmen

authoritics /departments. This Adjudicating Authority has the power (o

grant reliefs, waivers and concessions only concerning the reliefs, waivers

and congessions that are directlv with the 1&B Code and the Companics

Act {within the powers ol the NCLT]. The reliefs, waivers and concessions

that pertain Lo other governmental authorities/departments may be deall
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with by Lthe  respeclive  compelent authorities/loruwms foflices.

Government or Semi-Government of the Statc or Central Government

concerning the respective reliefs, waivers and concession, whenever

sought for. The competent authorities including the Appellate authorities

mav consider eranting such reliefs, waivers and concessions keeping in

view the spirit of the [&B Code, 2016 and the Companies Act, 2013.

61. It is almost trite and fairly well-settled that the Resolution Plan
must be consistent with the extant law. The Resolution Applicant shall
make necessary applications to the concerned regulatory or slatutory
aurhorities lor the renewal of business pernmits and supply ol essential
services, if required, and all necessary forms along with filing tees cie.
and such authorily shall also consider the same keeping in mind the
objectives of the Code, which is essentially the resolving the insolvency of

the Corporate Deblor.

62. I[n this context, we would rely upon the judgment in Embassy
Property Developments Put, Ltd. vs. State of Karnataka reported at
MANU/SC/1661/2019: (2020} 13 SCC 308, whercin, the Hon'ble Apex

Court has laid down that:

“39, If NCLT has been conferred with jurisdiction to decide all
types of claims to property, of the corporate debtor, Section
18{f(vi) would not have made the task of the interim resolution
professional in taking control and custody of an asset over
which the corporate debtor has ownership rights, subject to
the determination of cwnership by « cowrt or other authority.
in fuet an asset otwned by u third party, but which is i the
possession of the corporate  debtor  under  contractual
arrangements, is specifically kKept our of the definttion of the
term assets” under the Explanation to Section 18, This

[
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assumes significance in view of the language used in Sections
18 and 25 in contrast to the language employed in Section 20,
Section 18 speaks about the dufies of the interim resofution
nrofessional _and Secifon 25 _speaks about the dutics of
resolution professional. These tiwo provisions use the toored
‘assels’, while Section 20{1} uses the word “property” togethoer
with the word “value” Sections 18 and 25 da_nat use the
expression "property”. Another important aspect is that Under
Section 25(2){b) of IBC, 2016, the resolution professional is
obliged to represent and act on behalf of the corporate debtor
with third parties and exercise rights for the benefit of the
corporate debtor in judicial, quasi-judicial and arbitration
proceedings. Section 25(1) and 25{2){b} reads as follotus:

25. Duties of resolution professional -

(1) It shall be the duty of the resolution professional to
preserve and protect the assets of the corporate debtor,
including the continued business operations of the corporate

debtor,

{2} Far the purposes of Sub-section (1), the resolution
professional shall undertake the follovsing actions:

(o7 N

{b} represent and act on behalf of the corporate debtor with
third parties, exercise rights for the benefit of the
corporate debtor in judicial, quasi judicial and
arbitration proceedings.

This shows that wherever the corporate debtor has to
exercise rights in judicial, quasi-judicial proceedings,
the resolution professional cannot short-circuit the
same and bring a claim before NCLT taking advantage
of Section 60{5).
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40. Therefore in the light of the statutory scheme as
culled out from various provisions of the IBC, 2016 it is
clear that wherever the corporate debtor has to exercise
a right that falls outside the purview of the IBC, 2016
especially in the realm of the public law, they cannot,
through the resolution professional, take a bypass and

go before NCLT for the enforcement of such a right.”
(Emphasis Added}

63. The reliels sought for subsisting contracts/agreements can be
granted, and no blanket orders can be granted in the absence ol the

parties to the contracts and agrcements.

On the Extinguishment of Claims:

64. Concerning the waivers with regard to the extinguishment of claims
which arose prior to the initiation of the CIR Process and which have not
been claimed are granted in terms of the law laid down by the Hon'ble
Apex Court in Ghanashyam Mishra and Sons Private Limited vs.
Edelweiss Asset Reconstruction Company Limited reported in
MANU/SC/0273/2021: {2021)9SCC657: [2021]138CR737 Lhal “once

a resolution plan is duly approved by the Adjudicating Authority Under

Sub-section (1) of Section 31, the claims as provided in the resolution plan

shall stand_ frozen and will be binding on the Corporate Debtor and is

employeces, members, creditors, including the Central Govermment, any

State Governmenl or any local authority, quaraniors and other

stakeholders. On the date of approval of resolution plan by the

Adjudicating Authority, all such claims, which are not a part of resolution

plan, shall stand extinguished and no person will be entitled to inttiate or
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continue any procecedings in respect to_a claim, which is not part of the

resolution plan.” {Emphasis Added)

65. Further, the relevant part of the Ghanshyam Mishra judgment

{supra) in this regard is given below:

«“g1. All these details are required to be contained tn the
information memorandum so that the resolution applicant
is aware. as to what are the liabilities. that he may have (o
face and provide for a plan, which aparl from satisfying a
part of such liabilities would also ensure, that the Corporate
Debtor is revived and made a running establishment. The
legislative intent of making the resolulion plan hinding on
all the stake-holders after it gets the seal of approval from
the Adjudicating Authority upon its satisfaction, that the
resolution plan approved by CoC meets the regidrement as
referred to in Sub-section (2] of Section 30 is, that after the
approval of the resolution plan, no swrprise claims should
be flung on the successful resolution applicant. The
dominant purpose is, that he should start with fresh slate
on the hasis of the resolution plan approved.’

“62. This aspect has been aptly explained by this Court in
the case of Committee of Creditors of Essar Steel Indic
Limited through Authorised Signatory {supra).’

“107. For the same reason, the impugned NCLAT
Jjudgment [Standard Chartered Bank v, Satish
Kumar Guplaj in holding that claims that may exist
apart from those decided on merits by the resolution
professional and by the Adfudicating
Authority/ Appellate Tribunal can now he decided
by an appropriate forum in terms of Section 60(6} of
the Code, alse militates agninst the rationale of
Section 31 of the Code. A successful resolution K-*,j;-‘:\\\\
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applicant  cannot suddenly  bhe  fuced  with
"undecided” claims after the resolution plan
submitted by him has been accepted as this would
amount to a hydra head popping up which would
throw into uncertainty amounts payable by a
prospective  resolution  applicant  who  would
successfully take over the business of the corporate
debtor. All claims must be submitted to and (lecided
by the resolution professional so that a prospective
resolution applicant knows exactly what has to be
paic in order that it may then take over and run the
business of the corporate debtor. Tiis the
successfiud resolution applicant does on « fresh
state, as has been pointed out by us herceinabove,
For these reasons, NCLAT judgment must also be
set aside on this count.”

(Emphasis Added)

66. In this regard we also rely on the judgement of the Hon'’ble High
Courl ol Rajasthan in the matter of EMC v. State of Rajasthan, Civil
Writ Petition No. 6048/2020 with 6204/2020 reported in {2023}

ibclaw.in 42 HC, wherein it has been inter-alia held that:

“Law s well-settled that with the finalization of insolvency
resolution plan and the approval thereof by the NCLT, all
dues of creditors, Corporate. Statutory and others stand
extinquished and no demand can be raised for the period

prior to the specified date.”

{(Emphasis Added)

67. Thus, on the date ol approval of the resclution plan by the
Adjudicating Authonty, all such claims, that are not a part ot the
resolution plan, shall stand cxtinguished and no person will be entitled

lo Initiate or continue any proceedings in respect (o a claim, which is not
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part of the resolution plan. The Hon’ble Supreme Court ol India further
laid down that all the dues including the statutory dues owed to fthe
Central Govt, any State Govt or any local authority, if not part of the
resolution plan, shall stand extinguished and no proceedings in respect
of such dues for he period beforc the dale on which the Adjudicating

Authority grants its approval under Scction 31 of the &3 Code could be

continued,

On Guarantors:

68. Concerning the waivers sought in relalion to guarantors, the
Hon’ble Apex Court held in Lalit Kumar Jainv. Union of India reported
in MANU/SC/0352/2021: (2021) 9 SCC 321: {2021} ibclaw.in 61 SC

that the sanction of a resolution plan and finality imparted to it by Section

31 does not per se operate as a discharge of the guarantor's liability. As Lo

the nature and extent of the liability, much would depend on the terms of

the quarantee itself. (Emphasis Added)

69. Further, we would rely upon the judgment rendered by the NCLAT
in Roshan Lal Mittal v. Rishabh Jain rcporied in (2023} ibclaw.in 803
NCLAT (hat:

“The Resolution Plan does not_absolve the personal guarantors
from their guarantee. The law well seltled by the Hon’bie
Supreme Court in the matter of “Lalit Kumar Jain vs. Union of
India & Ors. - {2021) 9 SCC 321}, that by approval of resolution
plan the guarantees are not ipso facto discharged.”

(Emphasis Added)

70. The CoC comprises all the financial creditors of thc corporate

debtor as per Section 21(2) of the 1&B Cade. In the present case, the CoC
Page 40 of 79
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is constituted with only one financial creditor, l.e., |CICI hank having
100% voting share. [t is a trite, axiomatic and scttled position of law that
the CoC has o statutory role and serves as the custodian ol the public
confidence. The CoC is entrusted with the task of unlocking the valuable
assets ol the Corporate Debtor lor their oplimum contribution o the
gross domestic production. Thus, the decision of the CoC himpacts not
onlv the life of the corporate debtor as well as its stakeholders, but also
the have wider ramifications for the public interest. Thus, it is the dury
of the CoC to maximize the assets ol the Corporate Debtor by all means
which would include the invocation of the personal guarantee, il any, and
identification of PUFE transactions and preferring avoidance application
accordingly. We have noted that avoidance applications have already
been filed. If any personal guarantee(s) exists, the CoC shall invoke the
same and will take appropriate action against them, as per law, il not

donc already.

On Inquiries, Litigations, Investigations, and Proceedings:

71. For the rcliets and waivers sought for all inquiries, litigations,
investigations, and proceedings shall be granted strictly as per section
394 of the l&B Code, 2016 and the provisions of the law as may be

applicable,

79. In this context, we would infer that upon the approval ol the
Resolution Plan, the Corporate Debtor avails the limbs of ncw
management to revive its business. Thus, all the past habilities of the
Corporate Debtor including criminal liability prior to the initiation of the
CIR Process shall stand effaced and the new management will step into

the shoes of the company with a [resh or clean slate. Hence, the old
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management shall be liable to face all the offences committed prior to the
commencement of the CIR Process. At this junction, we would rely upon
the judgment rendered by the Hon’ble Apex Court in Ajay Kumar
Radheyshyam Goenka vs. Tourism Finance Corporation of India

Ltd. reported in MANU/SC/0244/2023: {2023} 10 SCC 545 that:

“s7 Thus, Section 32A broadly leads fo:

a. Extinguishment of the criminal liability of the
corporate debtor, if the control of the corporate debior
goes in the hands of the new management which is
different from the original old management.

h. The prosecution in relation to "every person toho tuas a
"designated pariner” as defined in Clause {j) of Section 2 of
the Limited Liability Partnership Act 2008 {6 of 2009). or an
"officer who is in default”, as defined in Clanse (60) of Scction
2 of the Companies Act. 2013 (18 of 2013}, or was in any
manner in charge of, or responsible to the corporate debtor for
the conduct of its business or associated with the corporate
debtor in any manner and who was directly or indirectly
involved in the commission of such affence” shall be proceeded
and the law will take it’'s own course. Only the corporate
debtor {with new management) as held in Para 42 of P.
Mohanraj will be safeguarded.

¢. If the old management takes over the corporate debtor (for
MSME Section 29A does not apply (see 240A), hence for MSME
old management can fakeouverj the corporate debtor itself is
also not safeguarded from prosecution Under Section 138 or
any other offences.”

{Emphasis Added)

Papge 42 of 79

CERTFIED TO BE TRUE COPY




IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

I.A. (IB} No. 969/KB/2024 and LA. {IB] (Plan} No. 7/KB/2024

In
Company Petition (IB] Ne. 12/KB/2021

73. T[urther, in a very recent judgmenl rendered by the Hon’ble High
Court of Madras in Vasan Healthcare Puvt. Ltd. vs. The Deputy
Director of Income Tax (Investigation), Unit 3{2) reported in

MANU/TN/0243/2024: (2024) ibclaw.in 80 HC that:

“9. In the above judgement, the Apex Court after dealing with
the prouvision in detail, came to a categoric conclusion that
insofar as the criminal prosecution is concerned, the criminal
Liabiliy of the corporate debtor viz., company gets completely
wiped off and the new management is cllowed to take over
the company on a clean slate. However, the Apex Court also
made it clear that the persons who are involved in the day
today  affairs of the company and were incharge and
responsible for running of the company, will he liahle to face
all the offence committed prior to the commencement of
the Corporate Insclvency Resolution Process. There is
no escape for those persons from criminal liability even
though the corporate debtor is given a clean slate and
is handed over to the new Management.

10. Useful reference can also be made to the judgement of the
Calcutta High Court in [Tantia Constructions Limited
Vs. Krishna Hi-Tech Infrastructure P Ltd} in CRP No. 172
of 2022. The relevant portions in the order are extracted
hereunder :-

4. FFor the application of Section 32A of IBC, 2016 and in
light of the present matter, iU is pertinent to determine the

Jollowing two issues, e,
[. Whether the offence as complained in the impugned
criminal proceedings has been alleged to be committed

before the initiation of corporate insolvency resolution
process or during such process?
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ii. Whether the resolution plan has resulted in change
in the management or corporate debtor in consonance
with the provisions of Section 32A(1} of IBC, 20167

5. With respect to Issue No. 1, it is pertinent to note that the
corporate insolvency resolution process as against the
Petitioner/ Corporate Debtor was initiated on 13.03.2010
when the application 1was accepted and the Order of
Moratorium under Seciion 14 of the IBC, 2016 1oas imposcd
by NCLT, Kolkata in the aforementioned case. The complaint
that commenced the impugned criminal proceedings was filed
on 22.07.2019 before the concerned court by the opposilte
party. Whereby, said alleged offence so complained, took
place before or during the corporate insolvency resotution
process and is covered under the ambit of Section 32A of IBC,
20]16.

6. With respect to Issue No. 2, it is observed that the petitioner
has not made specific submission in this regard. However, il
is the submission of the opposite party that the impugned
complaint case does not concern itself with the new
directors that were appointed after takeover by the
Resolution Applicant in line with the Resolution Plan so
approved by NCLT dated 24.02.2022. It is their
submission that they are primarily aggrieved by the
actions of petitioner when it was in control of erstwhile
Directors.

1'l. The above judgement clearly lays down the law on the
subject. The moment the Corporate Insolvency Resoiution
Process Is initiated against the corporate debtor and the
application is accepted by the NCLT, the moratorium comes
into operation. Once_the resolution plan is accepted by
the NCLT and orders are passed and the Corporate
debtor gets into hands of the new management, all the
past liabilities including the criminal liability of the
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Corporate debtor gets wiped off and the new

Management takes over the company with clean slate.”
(Emphasis Added}

74. For the sake of convenience, the reliels, concessions and approvals
sought by the Applicant from us are catered to as below and the orders

thereon are incicated against each as under:

SN | Clause | Reliefs, Concessions, | Our Inference with | Our Orders |
and the Relevant | thereon
Approvals sought for | Provisions and/or

Case laws

Reliefs and Concessions for the implementation of the Resolution Plan.
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[ The Resolution
Applicant has
considered  that by

| virtue of the Order of the
Adjudicating Authority

approving this
| Resolution Plan and
since the Resolution
Applicant would
acquire the Corporate
Debtor on a ‘going
concern’ hasis, afl
consents, licences. |
approvals, rights,
entitlements  benefils

and privileges whether

under law, contract,
' lease or license or any
| registration, granted in
Sfavour of the Corporate
Debtor or to which the
Debtor

Corporate is

entitled or accustomed

. ‘soing

basis (as is where is

to shall,

notvithstanding  any
provision to the contrary i

in  their terms and |

Howgever,
Corporatc Debtor is
heing acquired on a

concern’

hasis, as is what is
basis, whatever

there is basis), this

Adjudicating
Authority is not the
proper forum to
consider and/or
grant such reliel.
This is for lhe
relevant and/or
appropriafe
authorities to

consider, and not in

the nature of a
waiver, concession
or relief to Dbe
granted by  this
Adjudicating
Authority.

Page 46 of 79

CERTIFIED TO BE TRUE COPY

the [ Not

Granted.

We direct lo
approach
the
appropriate
authority /

Authorities.




3 A
Vi
;.f;‘-:_-rs,f.s“f%ts
Ak
GRS

IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

LA. (IB] No. 969/KB/2024 and 1.A. {IB] (Plan] No. 7/KB/2024

In

Company Petition {IB) No. 12/KB/2021

notwithstanding  that
may  have already

lapsed or expired due to

ary non-co mplia nce or

efflux of lme, be

deemed to condinue

without  disruption for

the  benefit of  the,

Corporcte Debtor and

the Resolution |

Applicant  from  the

NCLT plan  approval

date, ie., the Effective:

Date or until the period

mentioned in such

Business

whichever is later.

Licences, .
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SN | Clause

Reliefs, Concessions,
and

Approvals sought for

Our Inference with
the Relevant
Provisions and/or

Case laws

Our Orders

thereon

a)

(i)

“and beneficial owner of

- and quite enjoyment of

© CONSENnts,

The Resolution

Applicant  shall  be

handed over with clear:
title of the Building nnd
heing the true, legal, !
the Corporate Debtor

and shall have peaceful

withott

of

rights

the Building

any hindrance
exercise of ils
Jrom any third party
including but not limited
to any litigations
against the Corporate

Debhtor.

Foy the auvoidance of

doubt, it (s lhercby

clarifted that all

licenses,

approvals, rights,

Whatever the
immunily is granted
sirictly
Section 32A of the
&3 Code

and 1he

law Iaid down in

Ajay Kumar
Radheyshyam
Goenka {Supra),
Tantia
Constructions
Limited (Supra}
Vasan

Put.

and n
Healthcare
Ltd. (Supra),

nothing more and

nothing less,

This

is for -1}“‘

relevant ancl /or
appropriate
authoriries to

consider, and not in

under ; with law.

. Not

Grarii:éd_,_i11 -

accorcdance

Granted.

We direct to

approach
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! SN | Clause | Reliefs, Concessions, | Our Inference with Our Orders |
| and the Relevant | thereon
Approvals sought for | Provisions and/or |
Case laws |
entittements, benefits | the narure ol a | the
and privileges whether | waiver, concession | appropriate
v under law, contract, | or relief to  be | authority/
lease or license, - granted by  this " Authorities.
granted in favour of the | Adjudicating
Corporate Debtor or to| Authority.
which the Corporate
Debtor (s entitled to,
whiclh were (n pluce
Cshall be  deemed  to
continue without
disruption  for  the
benefit of the Corporate
Debtor.
4, | 7. a} The Registrar of | All regulatory | Granted, in
{iv} Companies of relevant, compliances such "accordance |

Jjurisdiction to take on
record and implement
the Plan upon approval

of the Plan by the NCLT,

as filing with the
RoC,
filing fees on

documents etc. will

without any  further | have to be complied
compliunces; with. The RoC
_—_——— e — - ————— s ——————— — .
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. 1I
KOLKATA

1.A. (1B} No. 969/KB/2024 and LA. (IB) (Plan) No. 7/KB/2024

In

Company Petition {IB) No. 12/ KB/2021

and Applicable

SN | Clause | Reliefs, Concessions, | Our Inference with | Our Orders |
and the Relevant | thereon
Approvals sought for | Provisions and/or
Case laws
N e " cannot be cxpccléd
to grant suc noio
approval for such
activities without
the forms being filed
or necessary
compliances being
donc on Dbchall of
the corparate
cebror.
's. 7. _a) All Governmenial ‘Whatever “the | Granted, in
. (v) Authorities to waiie the immunity is granted | accordance
Non-Compliances of the | strictly under | with law,
Corporate Debtor prior | Section 32A of th(—:E
to the Closing Date|1&B Code and t'hel
fincluding Non-llaw laid down in |
Compliances under , Ajay Kumar
Companies Act, 2013, | Radheyshyam
Employees’  Provident | Goenka {Supra),
| Fund & Miscellaneous | Tantia
Provisions Act, 1952 | Constructions ‘
other ' Limited (Supra) l
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

I.A. {IB) No. 969/KB/2024 and L.A. (IB) {Plan) No. 7/KB/2024

In

Company Petition (IB} No. 12/KB/2021

to the Business Permuts
cerict thetr curren

status,

that certain Business

Permits of the Corporate

Debtor  have lapsed,

expired, suspended,
cancetled, revoked or

terminated or the

it is probab!e'

consider, and not in
the nature of a
wealver, concession
or  reliel w  be
granted by  this
Adjudicating
Authority.

Reliefs, Concessions, | Our Inference with | Our Orders
and the Relevant | thereon
Approvals sought for | Provisions and/or
Case laws
" Leaws, and Non- | and in Vasan
Compliances in relation | Healthcare Put.
i to non-payment of any  Ltd. (Supra}, -
outstaucling charges | nothing more  and
ane  dues by the | nothing less.
Corporate Debtor
fincluding stamp duty,
registration jee and
property Taxes);
|
Since the Resolution|This is {or the | Not
Applicant has  been | relevant and/or | Granted.
iprouided with limited approepriate
information r relation | authorities lo | We direct Lo

approach
the
appropriale

authority/

“Authoritics.
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RN DIVISION BENCH, COURT NO. II
'ﬁ%‘ni}i& KOLKATA

ASEEd

Gt 1.A. (IB} No. 969/KB/2024 and LA, (IB) {(Plan] No. 7/KB/2024

In
Company Petition (IB) No. 12/KB/2021

SN | Clause | Reliefs, Concessions, | Our Inference with | Our Orders
and the Relevant | thereon
Approvals sought for | Provisions and/or

Case laws

Carporate Debtor Group

has Non-Compliances

in refation thereto,

Accordingly, all

Governmental

Authoritiecs to  provide

reasonable {ime period,

if required, in order for

the Resolution

Applicant to assess the

status of these

Business Permits and

ensure that the |

Corporate  Debtor s

compliant  with  the
i ' terms of such Business

Permiis and Applicable

Law toithout initiating
any muestigations, .

actions or proceedings

or imposing any cosis in ‘

"relation to such Non-

Compliances and ‘ |
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IN THE NATIONAL COMPANY LAW TRIBUNAL

EEREAE DIVISION BENCH, COURT NO. II
G KOLKATA

AR

e M doa

Bhinis 1.A. {IB) No. 969/KB/2024 and LA. (IB) (Plan] No. 7/KE/2024

In
Company Petition {IB) No. 12/KB/2021

SN [ Clause | Reliefs, Concessions, | Our Inference with | Our Orders
and the Relevant | thereon .
Approvals sought for | Provisions and/or |
Case laws

permit the Resolution

Applicant to continue to |

,- operate the business of

the Corporate Debtor,

7. | 7. a}i Al Governmental | This  is  for the i Not |
(vii) ~Authorities to grant any | relevant and/or ! Granted. !
i

refief,  concession  or appropriate

dispensation as may he | authorilies o We direct 10

reqguired for the | consider, and not in | approeach
Cimplemerdationt of the | the nature  of  a|the
transactions "waiver, concession | appropriate
contemplated uncer the or reliel w0 be | authority/
Plan in accordance with | granted by  this | Authoritics. |
its terms and | Adjudicating
conditions, and  to,; Authority.
waive the Non-
| Compliances of the

Corporate Debtor,

" 8. 7. a)jAal  Governmental|This is lor the| Not

(wili) Auwthortties shall grant | relevant and/or Granted.

cny relief, concession or | appropriate

‘ L dispensation as may he II authorities (o
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

1.A. {IB) No. 969/KB/2024 and [L.A. (IB] (Plan) No. 7/KB/2024

In

Company Petition [IB) No, 12/KB/2021

[ SN | Clause

Reliefs, Concessions,
and

Approvals sought for

Our Inference with ‘ Our Orders |

the
Provisions and/or

Case laws

Relevant '

thereon

Plan,
Plan

this Resolution

this Resolution

and the amounts and

payments conlemplates

anc set out in this Plan

have heen arrived aft on

informaltion

the basis of the (i
mmformation provided by
the
Professional in  the
Information

{ir)

Memorandum,

"comimercial

Resolution

provided

wisdom”. Upon the
submission ol Ihe
plan by
Resolution

Applicant. it can be

believed that the
Resclution
Applicant has
verified the
informational

memorandum,

RFRP and inspecied
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO, II
KOLKATA

LA. (IB) No. 969/KB/2024 and L.A. {IB) {Plan}) No. 7/KB/2024

In

Company Petition (IB) No. 12/KB/2021

Our Inference with

Our Orders |

‘ SN | Clause | Reliefs, Concessions,
and the Relevant | thereon ‘
! Approvals sought for | Provisions and/or
Case laws
| through the RFRP (i} the assets ol the _:
| Physical inspection of | corporate deblor. |
‘ ‘ Assets (v} details and ‘ Aller verification
other iformation | and inspection of all |
| provicled by the  the  aspects, the |
Resolution Professional. | Resolution
it is clarified that the| Applicant has
rights of the Resolution | expressed s
Applicant, set forth in | willingness to
‘ ‘ this Chapter are | participate in the
| i without prejudice or| bid. Further, in rhel
ll ‘ detriment to any rights, | CoC meeting, the ‘
| ‘ |' remeclies or powers that * Plan of the |
| ‘ ' the Resolution | Resolution |
| ‘ ‘ Applicant may have in ‘ Applicant lias
| ‘ under applicable luws, | thoroughly been ‘ ‘
| | under any dociment or“ discussed and the ‘ i
‘ | on equity. In the euenr‘ Resoelution ‘ \
| thaw  any  of  the | Applicant has ‘
| ‘ assumptions set out in | availed every | |
‘ this Plan are breached, ‘ possible | |
the Resolution | opportunity to raise ‘ ‘
1 Applicant  and  the | its demur and/or
| o

. e _ N .-
e e AT | s bt L« e
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

I.A. {IB) No. 969/KB/2024 and L.A. (IB) (Plan] No. 7/KB/2024

In

Company Petition {IB] Na. 12/KB/2021

SN

Clause

Reliefs, Concessions,
and

Approvals sought for

Our Inference with
the Relevant
Provisions and/or

Case laws

Our Orders |

thereon

the

of

erstwhile Committee of

members

Creditors (represented

through their
authorised

representative), as
applicable, shall

mutually discuss and
agree on a suitable |

redressal method,

negotiate with the
members of the CoC
during the approval
of its plan, It is a

trite law that the

[&B Code does nol
resirict negotiation.

Thercflore, posl-

approval of the plan

by the Adjudicating

Authority, the
Resolution

Applicant can
neither turn volta
face to fulfil its

payment obligations

nor he allowed 1o be

withdrawn Or
modified  hy  the
SRA.

I is a scitled

position of law as
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

I.A. (1B} No. 969/KB/2024 and l.A. {IB) (Plan} No. 7/KB/2024

Company Petition (IB] No. 12/KB/2021

SN | Clause Rehefs, Concess:o;rts,

Approvals sought for

Our Inference with
the Relevant
Provisions and/or |

Case laws

laid down in Ebix

Singapore Private

Limited USs.
Committee of
Creditors of
Educomp

Solutions Limited
reported in {2022)
2 SCC 401 thar “the
existing  insolvency
Jramework in India
provides no scope'!
Jor effecting further
modifications or
withdrawals of CoC- |
approved Resolution |
Plans, at the behest
of the successful
Resolution

Applicant, once the
plarn fias been

i submitted o the

, Adjudicarulg

[ |
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IN THE NATIONAL COMPANY LAW TRIBUNAL

Dl wrdo 0 DIVISION BENCH, COURT NO. II

bR KOLKATA

oty A&

Chezattaad I.A. (IB] No. 969/KB/2024 and LA, {IB] {Plan) No. 7/KB/2024

In
Company Petition {IB) No, 12/KB/2021

SN | Clause | Reliefs, Concessions, | Our Inference with | Our Orders\

and the Relevant | thereon

Approvals sought for | Provisions and/or

Case laws

; Authority, o A _
Resolution !
Applicant, after |
obtaining the

financial informaltion
“of the Corporate

Debtor through the

informational
utilities and

perusing the IM, is

assumed (o have

analyzed the risks in
the business of the
Carporate Debtor
and  submittedd
- considered proposal.
A submitted
Resolution Plan (s
binding and
irrevocable as

hetwween the CoC

and the successful

Resolution Applicant

L [ Rp— — R
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. 11
KOLKATA

I.A. (IB} No. 969/KB/2024 and LA. (IB) {(Plan} No. 7/KB/2024

In

Company Petition (IB] No. 12/KB/2021

SN Reliefs, Concessions, | Our Inference with | Our Orders
and the Relevant | thereon
Approvals sought for | Provisions and/or

Case laws

in terms of the ____.
provisions of the {BC ‘
and the CIRP

Regulations.”

10. Regulation 37(l) of the : This is for the Not
CIRP Regulations | relevant and/or | Granted.
provides that a | appropriate
resolution plan may | authorities 1o | Liberty  is
provide for the | consider, and nol in | granted 1o
' measures required for|the nature ol ajapproach
implementing it, " waiver, concession ' the

| including but not timited

to vblaining necessary
approvals  from  the

Cerntral and Srate

i Governments and ather

authorities,
Accordingly, the

. Resolution  Applicant
reguires all
Governmental

i Authorities to grant any

or reliel o be

granted by this |

Adjudicating
Authority.
However, as per

Section 37(l) of the
CIRP Regulations, a

resolution plan may

provide for the

measures reguired

appropriate
authority/

authorities.

Page 59 of 79

CERTY

£1ED 1O BE TRUE COPY




IN THE NATIONAL COMPANY LAW TRIBUNAL

PP DIVISION BENCH, COURT NO. 11

ég@ﬁ{ﬂ;d KOLKATA

§ ‘i%}.‘\_‘u%

B LA. (IB) No. 969/KB/2024 and LA. (IB) (Plan) No. 7/KB/2024

In
Company Petition (B} No. 12/KB/2021

SN | Clause | Reliefs, Concessions, | Our Inference with | Our Orders |

and the Relevant | thereon

Approvals sought for | Provisions and/or

Case laws
reliéf, concession or| for implementing
dispensation as | the same. Thus. in
envisaged in the | terms of the CIRP
Resolution. Plan for its | Regulations. we

implementation, In this' hereby grant the

regard, upon the NCLT | liberty to move any

approving the Plan, the | application, if
Resolution Applicant | required, in
will pursuant to  the " canncction with the |
NCLT's order, make |successlul
- necessary applications | implementation  of !
to the relevant | this Resolution
Governmental Plan.

Authorities to seek such |

waivers and reliefs, as

appropricte. in i
particular, and without
limiting the foregoing,
the Resolution
Applicant requires the

measires as stated in

Part Iand from the other

relevant Governmentol
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. I1
KOLKATA

=

1.A. (IB) No. 969/KB/2024 and LA. (IB) [Plan) No. 7/KB/2024

In

Company Petition {IB] No. 12/KB/2021

‘SN [ Clause "Eelief.s:,“ -Concessigrig”{_aﬁr Inference with | Our Orders |
and : the Relevant { thereon
Approvals sought for | Provisions and/or
Case laws
Authorities, which the'!
Resolution  Applicant
believe are required for
implementing this Plan;
11.|7. “a) The  Resolution | This is for the | Granted, in
(i) | Applicarit and | relevant and/or | accordance
| ! Corporate Debtor shall | appropriate with law.
i not be liable for CHIyIEll,llhOI'iIiES (o
payments against any  consider, and not in
contingerit liability ; the nature of a
whether mentioned in| waiver, concession
the Information |or reliel to Dbe
Memorandum or not!granted by this
included in the | Adjudicating
| Information Authority.
Memorandum but not
limited to liabilities on
aceotant of beurk
Cguarantecs  givert o
customers or any other
entity, Income  Tux,
. GST, Sales Tax, VAT,
— L. ——— - -
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO., II
KOLKATA

I.A. (IB] No. 969/KB/2024 and L.A. (IB) (Plan) No. 7/KB/2024

In

Company Petition [IB) No. 12/KB/2021

SN | Clause | Reliefs, Concessions, | Our Inference with | Our Orders
and the Relevant | thereon
Approvals sought for | Provisions and/or
Case laws
B _| " Excise Duty, Custom - | )
| Duty and any other
Cduty. Tax, Cess. levies
ete. due to Cenire,
Stale, or Local Bodies
other than as proposed
| in this Resolution Plan,
12. | 7. a} “The Corporate Debtor, | Whatever the : Granted, in
(xii} | Resolution Applicant | immunity is granted | accordance
and their Board of | strictly under ! with law,
Directars fappointed | Section 32A of rhel
after NCLT Plan ! 1&B Code and the
approval date i.e. the law laid down in
Effective Date) shall not  Ajay Kumar
be liable for any breach | Radheyshyam
or _non- compliance of | Goenka (Supra),
the lerms and | Tantia
conditions of the | Constructions
agreements, lease | Limited {Supra)
deeds, buy back | and n Vasan
arrangements and | Healthcare Put.
| maintenance Lid. (Supra),
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. 1I
KOLKATA

I.A. (IB] No. 969/KB/2024 and L.A. (IB} {Plan) No. 7/KB/2024

In

Company Petition [IB] No. 12/KB/2021

' SN

Clause

Reliefs, Concessions,
and

Approvals sought for

]. Qur Inference with
: the Relevant
Provisions and/or

Case laws

Our Orders |

thereon

agreements and  such

ather

I
, clearances/ approvals,

ete., by the Corporate

Debtor, for «  period

wntil the NCLT plan

approval date Le. the

Effective Date and any

penalty /claim for any

such breach or non-

compliance shedl stand

teaived and

extinguistted  on and

from the NCLT pfanl

approval date i.e. the
Effective  Date and
accordingly all  such
payments  shall be
deemed to be settled in
terms of this Resolution
Plan by wvirtue of
settlement of dues of

the Operational

nothing more and

nothing less.
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IN THE NATIONAL COMPANY LAW TRIBUNAL

T DIVISION BENCH, COURT NO. II
R KOLKATA
SRR LA. (IB] No. 969/KB/2024 and L.A. (IB) (Plan) No. 7/KB/2024

In
Company Petition (IB} No. 12/KB/2021

SN | Clause | Reliefs, Concessions, ] Our Inference with "Our Orders |
and the Relevant | thereon

Approvals sought for Provisions and/or

Case laws

Creclitors or creditors in
class, as the case may

be.

13. 7. a) Upon approval of this|Wc allow the rcliefs, Granted in |
(xiii) Resolution Plan by the | walvers and . accordance
Hon'bie NCLT, all | concessions that | with law.
actions stated in this | arc directly with the
Resohition Plan shall be | 1&B Code and the
deemed to be approved. | Companics Act
Accardingly, any action | (within the powers
or implementation of | of the NCLT] only.
this Resolution Plan For the rest, wc
shall not be a ground for | direct to approach
termination of any!the appropriate
clearances or the like | authority/

that has been granted | authorities to be
to the Corporate Debtor  dealt wilh.
or for which the

Corporate Debtor has

made an application for

rencroal or grant,
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

1.A. (1B) No. 969/KB/2024 and LA. (IB) {Plan) No. 7/KB/2024

In

Company Petition [IB] No. 12/KB/2021

Clause | Reliefs, Concessions,

and

Approvals sought for

Our Inference with
the Relevant
Provisions and/or

Case laws

Our Orders

thereon

14,

(xiv} the Resolution Plan by

a) | Upon the approval of

the NCLT., any claims

by any person whether

subniitied to Resolution |

Professional  or  not,

admitled by Resolution
Professional or not, due
or contingernt, asserted
or wit-asserted,
crystallized or
uncrystallized, known

or unknown, secured or

unsecured, disputed or

undisputed, present or

‘ Jutwre  against  the ‘
| Corporate Debtor
‘ accrued  as  on the!
i insolvency ‘

Cotliencemert dete

against the Corpora!e‘

‘ Debtor, whether arising ‘

L

| under the subsisting ‘ or any localJ

The law laid down in
Ghanashyam

Mishra {Supra),

thiat once H

reselution plan s

duly approved by
the adjudicaling
authorily under
sub-section (1} of:
Section 31, the
claims as provided
in the resolution
plan shall stand |

frozen and will be

binding on the ‘
corporate debror ‘
and it1s employces,
members, creditors, !
including the ‘
Central ‘

Government, any ‘

State  Governinent |

Granted [n
accordance
with law

strictly.
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

I.A. (IB) No. 969/KB/2024 and L.A. {IB) {Plan) No. 7/KB/2024

In

Company Petition {IB} No. 12/KB/2021

SN | Clause

" Debtor,

Lin

Cextinguished

Reliefs, Concessions, | Our Inference with

and

Approvals sought for

contents licenses,
approvals, sights,
entitlements,  benefils

and privileges whether

under laws, contract,
lease or licence, granted
of the

Corporate Debtor or any

Javour

contractual

arrangements entered
into by the Corporate
shall

notivithstanding any

provision to the contrary

in their terms,
toithout

atliy recourse;

stand '

the Relevant

Provisions and/or

| Case laws

l

proceedings

respect

authority.

guaraniors and

olther stakeholders.

On ol

the date

approval of

plan by

resolution
the

authority, all such

claims, which are
not a part of
resolulion plan,
shall sland

extinguished and no

person will be
entitled to initiate or
continue
in
to a claim,
which is not part of

the resolution plan.

adjudicating .

any

Our Orders

thereon
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA

1.A. (IB) No. 969/KB/2024 and 1L.A. (IB} (Plan) No. 7/KB/2024

In

Company Petition (IB] No. 12/KB/2021

Clause | Reliefs, Concessions,

and

Approvals sought for

Our Inference with

the

Relevant
Provisions and/or

Case laws

{

i

‘Our Orders |

thereon

"15.

7.

| (xv)

a]:

The submission of this

Resolution Plan shall

not in any manner

prejudice or affect the

ability of the Resolution
CApplicant  to be «a
Resolution Applicant’
under the Code n
respect of any other

person or i respect of
any other CIRP under

the Code.

It is the capacity of
the Resolution
Applicant, and the
Code does not bar
the Resolution
Applicant
being a Resolution
of

Applicant any

other Corporarte
Deltor. IT the
Resolution
Applicants meets

Lhe criterion as
envisaped
Sections

29A

25(2){h},
and other
provisions under
the I&B Code
respect of in respect

ol any other person

or in respect of any
olher CIRP, il shall

from '

under |

n

“have the right tol'

Granted in
accardance

with law.
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IN THE NATIONAL COMPANY LAW TRIBUNAL

DIVISION BENCH, COURT NO. II
KOLKATA
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1.A. (IB) No. 969/KB/2024 and L.A. (IB} {Plan) No. 7/KB/2024
In

Company Petition (IB) No. 12/KB/2021

SN | Clause | Reliefs, Concessions, | OQur Inference with | Our Orders
and the Relevant | thereon
Approvals sought for | Provisions and/or

Case laws

participare in the;

' bid.

16.| 7. b) | Liabilities for Past| Whatever the | Granted, in

Actions or Omissions | immunity is granted | accordance

strictly under | with law.
Section 32A of the
[&B Code and lheI

law laid down in

Ajay Kumar:
‘ Radheyshyam

Goenka  (Supra),
Tantia |
Constructions

Limited {Supra)

and in Vasan
Healthcare Put.
" Ltd. {Supra),

nothing more and

| nothing less.

17. 8. Relevant Tax | Whatever the Granted in
. Authorities. immunity is granted accordance
strictly under | wilh law.
i . I |
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IN THE NATIONAL COMPANY LAW TRIBUNAL

Aot 00 DIVISION BENCH, COURT NO. II
g’ae.h;;aq KOLKATA
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and the Relevant | thereon
Approvals sought for | Provisions and/or

Case laws

SN | Clause | Reliefs, Concessions, | Qur Inference with | Our Orders

! Section 32A of the
1&B Code and Lhe

law laid ¢down in

Ajay Humar
Radheyshyam
Goenka (Supra),
. Tantia

,: Constructions
Limited (Supra)
and n Vasan
Healthcare Put.

Litd. {Supra), and |
|

the law relating to

the claim of aj
| creditor after
approval ol a plan,
' as  laid  down in
Ghanashyam

Mishra (Supray,
shall  strictly be
lollowedl, nothing

more, nothing less,
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SN

Clause

Reliefs, Concessions,
and

Approvals sought for

18.

Waiver under the
Companies Act, 2013,
SEBI Laws and Stock

Exchange bye-laws

For

" Act,

Our Inference with
the Relevant
Provisions and/or
Case laws

the rest, we
dircet to approach
the
authority/

Authorities.

The—ré‘.li_el's_ waivers
and concessions
which are directly
with the Companies
2013 and the

Code

[&B are

granted in
accordance with the
law. For others, we
cirect ta approach
the appropriale

authority/

“Authorities,

approprialc

Qur Orders

thereon

accordance

with law.

19.

10.

Inquiries,

Investigations etc,

“Whatever

the
immunity is granted

strictly under

accordance

with law.

Section 32A of the'
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and

Approvals sought for

Reliefs, Concessions,

"Qur Inference with
the Relevant
Provisions and/or

Case laws

I&B Code and the

i law  laid down in

Ajay Kumar
Radheyshyam
Goenka {Supra),

Tantia

Constructions

Limited (Supra)
and in Vasan
Healthcare Put.
Ltd. (Supra),
nothing more and

nothing less.

11.

No legal action by

creditors

The law relating to
the claim of a
creclitor alter
approval ol a plan,
as laid down in
Ghanashyam

Mishra (Supra),

cshall  strictly  be!
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SN | Clause | Reliefs, Concessions, | Our Inference with | Our Orders

and the Relevant | thereon

Approvals sought for | Provisions and/or .

Case laws

followed,  nothing

more, nothing less.

Conclusion:

75. As far as the question of granting time to comply with the statutory
obligations or secking approvals from authoritics is concerned, fthe
Resolution Applicant is directed to do so within onc year from the date of

this order, as prescribed under section 31{4) of the 1&B Code.

76. In case of non-compliance with this order or withdrawal of the
Resolution Plan, the payments alreacdy made by the Resolution Applicant

shall be liable for lorfeiture.

77. In so far as the approval of the Resolution dated April 13, 2024,
submitted by Mr. Vikas Garg, the Successful Resolution Applicant, is
concerned, this Adjudicating Authority is bound by the judgement of the
Hon'ble Supreme Court of India in K. Sashidhar vs. Indian Overseas

Bank and Ors. reported in (2019} 12 SCC 150: MANU/SC/0189/2019,

wherein it is held that:

“35. [...] Reverting to Section 30(2), the enquiry to be done is
in respect of whether the resolution plan provides,_{i) the
payment of insolvency resolution process costs in a
specified manner in priority to the repayment of other

e =
W

i
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-
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78.
Apartments Welfare Association and Ors, vs. NBCC (India) Ltd. and
Ors, reported in (2022) 1 SCC 401: MANU/SC/0206/2021 at Para 210,
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debts of the corporate debtor, {ii) the repayment of the

debts of operational creditors in prescribed manner, {iii}

the management of the affairs of the corporate debtor,

fiv) the implementation and supervision of the

resolution plan, {v] does not contravene any of the

provisions of the law for the time being in force, (vi)

conforms to such other requirements as may be

specified by the Board. [..] To wit. the feastbility and

viability of the proposed resovlution plan and including thetr
perceptions about the general capability of the resolution

applicant to translate the projected plan into a reality. The

resolution applicant may have given projecuons backed by
normative data but sull (n the opinion of the dissenting

tinancial creditors, it would not be free from being speculative.

These aspects are completely within the domain of the
financial creditors who are _called upon o vole on the

resolution plan Under Section 3014} of the [ & B Code.”

(Emphasis Added)

has laid down that:

“The Adjudicating Authority has limited jurisdiction in
the matter of approval of a resolution plan, which is

well-defined and circumscribed by Sections 30(2) and

31 of the Code. In the adjudicatory process concerning a

resolution plan under [BC, there is no scope for
interference with the commercial aspects of the

decision of the CoC; and there is no scope for

substituting any commercial term of the resolution plan

approved by Committee of Creditors. ... .”

(Emphasis Added)
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79. Further, in Committee of Creditors of Essar Steel India Limited
vs. Satish Kumar Gupta reported at (2020} 8 S8CC 531
MANU/SC/1577/2019, the Hon'ble Apex Court has propounded that:

«38 This Requlation fleshes out Section 30{4) of the Code,
making it clear that ultimately it is the commercial wisdom
of the Committee of Creditors which operales to approve
wwhat is deemed by a_majoritiy of such creditors to_be {he best
resoliition plan, which is finally accepted after negotication of
its terms by such Commiitec with prospeclive resolulion

applicants.”

(Emphasis Added)

80. In the case at hand, we would note that the Resolution dated
April 13, 2024, submitted by Mr. Vikas Garg, has been approved by the
Committee of Creditors of the Corporate Debtor by 100% voting share on
02.02.2024. We have further noted that Lhe Lol was issued on
02.02.2024. which has been unconditionally accepted by the SRA.
Accordingly, the Resolution dated April 13, 2024, submitted by Mr.
Vikas Garg, defeats all other plans submitted before the applicant andl
Mr. Vikas Garg, has unanimously declared as a “Successful Resolution
Applicant”. Hence, given the aloresaid decisions of the Hon’ble Apcex
Courl as well as in light of (he overall facts and circumslances of the
present case, this Adjucicating Authority has not interfered with the
viability of the Commercial Wisdom as exercised by the Commiilee of

Crecitors of the Corporate Deblor,

81. Subjecrt to the observations made in this Order, the Resolution

dated April 13, 2024, submitied by Mr. Vikas Garg, the Successful
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Resolution Applicant, is hereby APPROVED and FINALLY
SANCTIONED by this Adjudicating Authority.

On PUFE Application(s}:
82. We find that the Applicant has submitted in Form H that the

Resolution Professional has opined and determined the existence of PUFE
transactions within the timelines and appointed the Transaction Auditor
also within the timeline. The RP has also preferred two intcrlocutory
applications being LA. (IB) 415/KB/2024 and 1.A. (IB} No. 630/KB/2024
on March 18, 2024. We would infer that approval of the Resolution Plan

shall not aflect the proceedings of the PUFE applications and the

Resolution Prolessional shall conunue to pursue those applicalions sans

any barrier with the approval of the CoC ol the Corporate Debtor upon

conttnunication to the SRA. We would refer to the judgment rendered by

the Hon’ble Delhi High Court in Tata Steel BSL Vs Venus Recruiters
reported at 2023 /DHC/000257 wherein it is held that:

“89. Conclusion
XXX XXX XXX

d) It follows that the RP will not be functus officio with respect to

adjudication of avoidance applications in_a situation, as

described hereinabove. There being a clear demarcation between

the scope and nature of the CIRP and avoidance applicalion

within the scheme of the IBC, the RP can continue to pursue such

applications. The method and manner of the RP's remuneration

ouaght to be decided by the Adjudicating Authority itself.”
(Emphasis Added})

83. The Resolution Plan shall form part of this Order and shall be read
along with this order lor implementation. The Resolution Plan thus

approved shall be binding on the Corporate Debtor and all other

e

//
A

P}
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stakeholders involved in terms of Scction 31 of the 1&B Code, so that the
revival of the Corporate Debtor Company shall come into force with

immediate effect without any delay.

84. The Moratorium imposed under secrion 14 af the Code by virtue of

the orcler initiating the CIR Process, shall cease (o have effect from the

date of this order.

85. The Resolution Professional shall submit the records collected
during the commencement of the proceedings to the Insolvency &
Bankruplcy Board of India for their record and also return them to the

Resolution Applicant or New Promoters.

86. Liberty is hercby granted for moving any application. il required. in

connection with (he successful implementation of this Resolution Plan,

87. A copy of this Order is to be submitted to the Registrar of
Companies (RoC) to whom the company is registered, by the Resolution

Professicnal.

88. The Resolulion Professional shall sland discharged from his duties
with elfect from the date of this Order. However, he is required to comply
with our direction mentioned in Para 82 of the order. subject to comply

the direction.

89. The Resolution Professional is [urther directed to hand over all
records, premises/ factories/ documents to the Resolution Applicant to
finalise the further line of action required for starting the operation. The

Resolution Applicant shall have access to all the records/ premises/
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faclories/ documents through the Resolution Professional Lo finalise the

further line of action required for starting the operation.

90. The Registry of this Adjudicating Authority is directed to send
c-mail copies of the order lorthwith to all the parties and their Learned

Counsels for inlormation and for taking necessary steps.

91. In terms ol the view above, the interlocutory application being LA,
(IB) {Plan) No. 7/KB/2024 along with the main company petition being
Company Petition {IB] No. 12/KB/2021 shall stand dispesed of

accordingly.

Summarization:

92, LA. (IB) No. 9269/KB/2024: Dhansagar Dealers Privale Limited

(applicant in LA. (IB}] No. 969/KB/2024) being an unsuccessful
resolution applicant has no vested right to challenge the approval of a
resolution plan. Once it fails to succeed in the bid, it has neither a locus
to question the action of the CoC nor can enhance or revise its plan value
to compete with the plan of the Successiul Resolution Applicant. LA, {IB}

No. 969/KB/2024 is dismissed uccordingly.

93. LA. (IB} [(Plan} No. 7/KB/2024: the Resolution dated April 13,
2024, submitted by Mr. Vikas Garg, is hereby APPROVED and this I.A.

along with the main company petition is disposed of accordingly, subject
to the direction given regarding the PURFE Applications mentioned in Para

82 of the Order.
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94. Certified copies of this order. if applied for with the Registry of this
Adjudicating Authority, be supplied to the partics upon compliance with

all requisite formalities.

95, File be consigned to the record.

D. Arvind Bidisha Banerjee
Member (Technical) Member {Judicial)

This Order is signed on the 05th Day of June, 2024.

Later:

96. Al (he time of lhe pronouncement of LA. (IB) (PLAN) No.
7 /KB/2024 for approval of the plan, the Learncd Counsel Ms. Urmila
Chakraborty appearing on behall of the member of the stspencled board
of the Corparate Debtor submilled that aller reserving the plan approval
application for orders on May 07, 2024, her client, preferred  an
application on May 24, 2024, secking the dismissal of the plan approval
application and (herefore, in the event, plan is approved, her application

would become infmictuous.
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97.

receiving consideration and was deliberated upon in open court, also

In

Company Petition [IB) No. 12/KB/2021

Since the Applicant had not taken any steps while the plan was

while the time was ripe to get the pronouncement delerred, we are afraic,

such a request cannot be entertained on the date ol pronouncement as il

will create a bad precedent. The Applicant may have his recourse to other

remedies 11 accordance with law.

D. Arvind
Member (Technical)

Bidisha Banerjee
Member {Judicial)

This Order is signed on the 05th Day of June, 2024,

Bose, R. K. |LRA]
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